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99 x 24

Letter to a Private Attorney
dat ed Decenber 14, 1999

This is in response to your letter to the Ofice of
Government Ethics (OGE), dated October 26, 1999, in which you
i nqui red whet her a proposed conpensati on plan for certain formner
Gover nnment enpl oyees at your firmwould be perm ssible under 18
US.C § 203. Based on the facts set out in your letter, as
well as in a subsequent tel ephone conversation between you and
a nmenber of ny staff, we have concluded that the proposed
conpensation plan woul d pose a potential problem under section
203 for one of the former enpl oyees about whom you inquired, but
not for the others.

Facrs

Former Federal enployees sonetimes are hired by your firm
as “contract partners” for a certain period of time after they
| eave Governnment service. Contract partners have the sane
voting rights and other privileges as “equity partners,” but
t hey have a different conpensation plan. Conpensation for these
contract partners is fixed according to a projection of what
partners of sim|lar experience are expected to receive for the
cal endar year. The basis for this projection is the firms
annual budget, which includes an estimate of revenues and
expenses for the follow ng year. The firmbudget is cal cul ated
each year for reasons other than the establishment of
conpensation for contract partners, although it is used for the

| atter purpose as well. Past experience indicates that this
budget, which is a function of general trends perceived at the
firm is very inprecise, owing largely to the relative

unpredictability of revenues. (Expenses are sonmewhat nore
predi ctable.) Consequently, the budget is revised every year
around Septenber, based in part on historical data concerning
actual revenues received through July of the same year. At the
sane tine, a corresponding adjustnent is made to the
conpensation | evel for new contract partners. In 1999, the md-
year adjustnent yielded an 11.5% increase in the conpensation
l evel .
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Your firmhired one forner Governnent enpl oyee in June 1999,
prior to the Septenber adjustnent. |In Septenber, the firmalso
hired two other attorneys fromthe same Gover nment agency as the
first. The second two attorneys were autonmatically covered by
t he new conpensation level, as they were hired after the 11.5%
i ncrease becane effective. In the interest of “equity,” your
firm now proposes to increase the conpensation |level for the
first attorney by 11.5% “to ensure that he is treated equitably
as conpared to the conpensation rate of other, simlarly
Situated attorneys in our firmwth fixed conpensation.”

You did not indicate that the possibility of a md-year
conpensati on adj ust ment was di scussed with the first attorney at
the tinme he was hired. You stated that this question typically
woul d not ari se. On the one hand, when a contract partner
begins work early in the year, there is no adjustnent based on
revised budget projections, and the |awer receives the
conpensation as originally calculated. On the other hand, when
the contract partner begins work later in the year, near the
time of the m d-year budget correction, the conpensation |evel
is set according to the revised projections. In the instant
case, the first attorney just happened to have started in June,
whi ch was neither early in the year nor after the actual budget
revi sion, and he happened to cone from the sane agency as two
attorneys who started in Septenber and would benefit from the
11.5% i ncrease. !

D1 scuss| oN

! You did indicate that the firmhas sone contract partners
who are not fornmer Governnent enployees, such as attorneys who

have joined the firm md-year from other firns. For these
contract partners, there is actually a year-end re-eval uati on of
t he conpensation rate. In such cases, there is a conparison of

t he projection-based conpensation figure with the actual incone
received by the firmand the resulting partnership distributions
received by partners of conparable experience. VWhere the
conpensation Ilevel set according to the earlier budget
projection is particularly low in proportion to actual firm
i ncome, the conpensation is revised upward. However, because of
18 U.S.C. §8 203, the firm does not perform such a year-end
adj ust ment for any contract partners com ng fromthe Governnent,
and it does not propose to do so.
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18 U.S.C. § 203 prohi bits an enpl oyee fromreceiving, either
directly or indirectly, “any conpensati on for any
representational services” in connection with a particular
matter in which the United States is a party or has a direct and
subst anti al i nterest. Section 203 applies equally to
representational services rendered by the enployee personally
and to representational services rendered by another person
provi ded that the enpl oyee shares in the conpensation for those

servi ces. The prohibition attaches i f the covered
representational services were provided at a tinme when the
i ndi vidual was still a Governnment enployee, regardless of when

the enpl oyee actually receives the conpensation.

Pursuant to section 203, therefore, a former Governnment
enpl oyee who joins a law firm may not share in any fees
attributable to representati onal services provided by the firm
whil e the individual was still enployed by the Governnent. See,
e.g., OGE Informal Advisory Letter 93 x 31. This neans, anong
ot her things, that the conpensation plan may not be dependent on
actual firmprofits, where such profits result in any part from
covered representational services. See 4B Op. O L.C 603
(1980) . For exanple, a former enployee my not receive a
partnership interest that includes a share of fees generated
from covered representational services rendered prior to the
individual’s termnation from Governnent service. See OGE
| nformal Advisory Letter 90 x 10. Likew se, a former enpl oyee
may not receive a bonus that is “calculated in any part based
upon the firm s receipt of such fees.” OGE Informal Advisory
Letter 90 x 3. VWhere a firm calculates partnership income or
bonuses based on actual receipts of fees, there nust be a
deduction to account for any incone otherw se attributable to
the firm s covered representati onal services. Mreover, in such
cases, the firm“my not make up any resulting disparity so that
[the individual does] not suffer any economc |o0ss.” OGE
| nformal Advisory Letter 84 x 3.

Nevert hel ess, as your letter recogni zes, OGE has hel d that
the paynment of a fixed rate of conpensation is one neans of
avoiding the prohibition of section 203 against sharing in
conpensation for covered representational services. See, e.g.,
OGE I nformal Advisory Letter 84 x 6. \Where a firmprospectively
fixes a rate of conpensation (such as a salary or hourly wage),
t he conpensati on becones an obligation of the firmitself to the

i ndividual, not an obligation contingent on fees from any
particul ar source or activity, including fees from covered
representational services. See OGE Informal Advisory Letter

3 OGE - 99 x 24



83 x 109. Under such circunstances, the former enployee’s
conmpensation will not vary according to any fees actually
received by the firm but may be greater or less than a typical
partnership share of the fees actually received by the firm

Based on the facts you have provided, it appears that your
firmhas attenpted to set a fi xed conpensation | evel, as opposed
to a traditional partnership share. However, it is also true
that the fornmula for determ ning that fixed conpensation | evel
is dependent on the anticipated partnership share of other
partners in the firm This anticipated partnership share, in

turn, is dependent on a projection of fees received in the
upcom ng year, with no deduction or set-off for projected fees
for covered representational services. Furthernmore, wth

respect to the fornmer Governnent enployee who joined your firm
in June, the initial “fixed” conpensation |evel was revised
upward in Septenber, as a result of a new projection of annua

revenues based partly on actual historical data concerning fees
already received through July of the year, i ncl udi ng,

presumably, fees already received for covered representational

servi ces.

The cl osest analogy to these circunstances i s the situation

addressed in OGE 93 x 31. |In that case, a law firm proposed to
fix the conpensation of two former enployees based on a
projection of estimated receipts frombillings, rather than the

actual fees received or receivable by the firm for the year
This fixed anount was to be paid regardl ess of how accurate the
estimate ultinmately proved. Moreover, the firm specifically
proposed to exclude from the calculation any billings for
representational services provided during the period that the
former enployees served in the Governnent. We concl uded that
the plan was consistent with section 203, as it elim nated the
central concern that forner enpl oyees “not share specifically in
any fees earned by the firmfor representations to the Federal
Governnment made during any period in which the individuals were
enpl oyed by the Federal Governnent.”

Unlike the firmin OGE 93 x 31, your firm does not propose
any neasure specifically to exclude projected receipts for
covered representational services from your calculation of a
fixed conpensation rate for former Governnment enployees. The
budget figures on which the conpensation |level is based do not
di scrim nate bet ween proj ect ed receipts for cover ed
representational services and projected receipts for any other
services. However, given the variety and conplexity of law firm
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conpensation plans, each proposal nmust be scrutinized on a case-
by-case basis, and the plan described in OGE 93 x 31 is by no
means normative. Section 203 does not invariably require a | aw
firmto exclude any projected receipts attributable to covered
representational services, for purposes of calculating a fixed,
prospective rate of conpensation. See 4 Op. O L.C at 603 (non-
partner my receive salary attributable to earnings from
representational services, as long as no share in firmprofits).
Nevert hel ess, where no such exclusion is made, it is all the
nmore inportant that the conpensation truly be “fixed” and not
contingent on firmreceipts and profitability. See OGE 90 x 10
(“straight” salary); OGE 90 x 3 (sane). |In this connection, we
are mndful that section 203 expressly prohibits an enpl oyee
from receiving conpensation “directly or indirectly” from
covered representati onal services (enphasis added).

Under the facts you present, we do perceive a potenti al
section 203 problemw th respect to your proposal to adjust the
conpensation of the former enployee who commenced enpl oyment
with your firmin June. There is a good argunent that the m d-
year conpensation adjustnment would allow the former enpl oyee to
benefit, at least indirectly, fromfees actually received by the
firm because the raise is predicated in part on historical data
concerning fees actually received through the first seven nont hs
of the year. Clearly, the former enployee would be allowed to
share in the firms better than anticipated profitability
t hrough the m d-year. One m ght even anal ogi ze the adj ustnment
to a bonus tied to increased firmprofitability. Obviously, the
guestion is one of degree: at some point, a conpensation
adj ustment nore cl osely approxi mtes actual receipts, and the
failure to calculate any set-off corresponding to receipts for
covered representational services begins to | ook nore |like an
effort to make up any disparity between former Governnment
enpl oyees and ordinary equity partners. See OGE 84 x 3. Wth
respect to the fornmer enployee who joined your firmin June, we
cannot say that the Septenber conpensati on adjustnment woul d not
vi ol ate section 203.

We do not have such concerns, however, with respect to the
other two forner enployees who joined your firmin Septenber.
These attorneys are not subject to any upward adjustnment in
their conpensati on because they began enpl oynent after the m d-
year increase was established. Even though their conpensation
has been determ ned on the basis of total projected firmincone,
with no set-off for projected fees fromcovered representati onal
activities, their conpensation level is truly fixed. The anount
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to be received by these attorneys will not vary depending on
actual firmprofitability during the course of their enpl oynment.

ConeLusl oN

To summarize, we perceive no problemunder 18 U . S.C. § 203
with respect to the two fornmer Governnent enployees who joi ned
your firm after the adjusted conpensation |evel becane fixed.
However, we believe that the proposed adjustnment would raise
serious concerns under section 203 for the attorney who al ready
had been enployed at a lower rate, because his conpensation
would not be sufficiently fixed but rather contingent on
increases in firmoprofitability, attributable in part to fees
for covered representational services.

Si ncerely,

St ephen D. Potts
Di rector

6 OGE - 99 x 24



